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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    I n t hi s mat t er ,  we consi der  a mot i on 

f i l ed by t he Of f i ce of  Lawyer  Regul at i on ( OLR)  seeki ng a 

suspensi on of  t he l i cense of  At t or ney Bar r y LeSi eur  t o pr act i ce 

l aw i n Wi sconsi n due t o hi s al l eged noncompl i ance wi t h t he 

condi t i ons we i mposed on hi s pr act i ce of  l aw i n a pr i or  

di sci pl i nar y opi ni on and or der  i n t hi s same pr oceedi ng.   See I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  LeSi eur ,  2010 WI  117,  329 

Wi s.  2d 349,  789 N. W. 2d 572 ( LeSi eur  I ) .   Because i t  appear ed 
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t hat  t her e wer e f act ual  i ssues r egar di ng whet her  At t or ney 

LeSi eur  had vi ol at ed hi s obl i gat i ons under  LeSi eur  I ,  we 

r ef er r ed t he OLR' s mot i on t o a r ef er ee wi t h di r ect i ons t o 

conduct  a hear i ng,  t o make f i ndi ngs of  f act  and concl usi ons of  

l aw r egar di ng whet her  or  not  At t or ney LeSi eur  had compl i ed wi t h 

our  or der ,  and t o make a r ecommendat i on r egar di ng t he 

appr opr i at e t ype and l evel  of  sanct i on,  i f  any,  t hat  t he cour t  

shoul d i mpose on At t or ney LeSi eur ,  i f  noncompl i ance was f ound.   

Af t er  r ecei v i ng t he r ef er ee' s  r epor t  and r ecommendat i on,  we 

i ssued an or der  t o At t or ney LeSi eur  di r ect i ng hi m t o show cause 

why hi s l i cense shoul d not  be suspended as r ecommended by t he 

r ef er ee.   We now r evi ew t he r epor t  and r ecommendat i on of  t he 

r ef er ee and At t or ney LeSi eur ' s r esponse t o t he or der  t o show 

cause.  

¶2 Based on At t or ney LeSi eur ' s def aul t  as f ound by t he 

r ef er ee,  we concl ude t hat  At t or ney LeSi eur  f ai l ed t o compl y wi t h 

t he or der  of  t hi s cour t  i n LeSi eur  I  and wi t h mul t i pl e or der s of  

t he r ef er ee.   We t her ef or e det er mi ne t hat  At t or ney LeSi eur ' s 

l i cense t o pr act i ce l aw i n Wi sconsi n shoul d be suspended unt i l  

such t i me as he meet s t he r equi r ement s we set  f or t h bel ow,  t hat  

t he condi t i ons on hi s pr act i ce of  l aw i n t hi s st at e shoul d be 

ext ended f or  an addi t i onal  per i od of  t wo year s f ol l owi ng t he 

dat e on whi ch hi s l i cense i s r ei nst at ed,  and t hat  he shoul d be 

r equi r ed t o pay t he f ul l  cost s of  t hi s mot i on pr oceedi ng.  

¶3 The conduct  under l y i ng t he or i gi nal  char ge agai nst  

At t or ney LeSi eur  was hi s t hi r d convi ct i on f or  dr i v i ng whi l e 
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i nt oxi cat ed ( OWI ) . 1  I n addi t i on t o publ i c l y r epr i mandi ng 

At t or ney LeSi eur ,  t he cour t  pl aced a number  of  condi t i ons on hi s 

cont i nued pr act i ce of  l aw.   I n par t i cul ar ,  t he LeSi eur  I  

deci s i on and or der  r equi r ed At t or ney LeSi eur  t o execut e one or  

mor e r el eases t hat  compl i ed wi t h t he f eder al  Heal t h I nsur ance 

Por t abi l i t y  and Account abi l i t y  Act  of  1996 ( HI PAA) ,  42 U. S. C.  

§ 201 et  seq. ,  and al l  appl i cabl e f eder al  and st at e l aws and 

t hat  aut hor i zed t he di scl osur e of  hi s heal t h r ecor ds f or  each 

t r eat ment  pr ovi der  who was pr ovi di ng or  had pr ovi ded al cohol -

r el at ed or  subst ance abuse- r el at ed t r eat ment  or  ser vi ces t o 

At t or ney LeSi eur  wi t hi n t he pr ecedi ng t en year s.   The r el eases 

wer e t o aut hor i ze di scl osur e t o hi s t r eat ment  pr ovi der s so t hat  

t hey coul d shar e i nf or mat i on r egar di ng hi s condi t i on and t o t he 

OLR so t hat  i t  coul d moni t or  hi s s i t uat i on and ensur e compl i ance 

wi t h t he condi t i ons i mposed on hi s pr act i ce.   The cour t ' s  or der  

i n LeSi eur  I  di r ect ed t he OLR t o mai nt ai n t he conf i dent i al i t y  of  

al l  of  t he document s or  i nf or mat i on i t  r ecei ved.   Our  or der  

r equi r ed t he r el ease( s)  s i gned by At t or ney LeSi eur  t o r emai n i n 

ef f ect  f or  a per i od of  t wo year s.    

¶4 The or der  i n LeSi eur  I  f ur t her  r equi r ed At t or ney 

LeSi eur  t o under go an al cohol  and ot her  dr ug abuse ( AODA)  

eval uat i on by a pr of essi onal  AODA counsel or  or  t r eat ment  

pr ovi der ,  who was t o pr oduce a wr i t t en r epor t  of  t he eval uat i on.   

The wr i t t en r epor t  was r equi r ed t o i ncl ude r ecommendat i ons f or  

                                                 
1 Al t hough i t  was At t or ney LeSi eur ' s t hi r d OWI  convi ct i on,  

i t  was t he f i f t h t i me t hat  he had been ar r est ed f or  OWI .  
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At t or ney LeSi eur ' s cont i nui ng t r eat ment  or  mai nt enance.   

At t or ney LeSi eur  was or der ed t o compl y wi t h al l  such 

r ecommendat i ons.  

¶5 Fi nal l y,  t he LeSi eur  I  or der  mandat ed t hat  f or  a 

per i od of  t wo year s,  At t or ney LeSi eur  must  under go r andom 

al cohol  and subst ance abuse scr eeni ngs at  hi s own expense.   The 

OLR was i nst r uct ed t o di r ect  and moni t or  t hese scr eeni ngs.  

¶6 I n June 2011 t he OLR f i l ed t he mot i on now under  

consi der at i on. 2  I t s mot i on s i mpl y moved t he cour t  t o i ssue an 

or der  r equi r i ng At t or ney LeSi eur  t o show cause why hi s l i cense 

shoul d not  be suspended f or  wi l l f ul  f ai l ur e t o compl y wi t h t he 

condi t i ons set  f or t h i n LeSi eur  I .   Suppor t i ng t he mot i on was an 

af f i davi t  of  Li nda Al ber t ,  t he moni t or i ng super vi sor  of  t he 

Wi sconsi n Lawyer s Assi st ance Pr ogr am ( Wi sLAP) .   Al ber t ' s  

af f i davi t  st at ed t hat  f ol l owi ng t he i ssuance of  t he LeSi eur  I  

deci s i on,  t he OLR had r ef er r ed At t or ney LeSi eur  t o Wi sLAP as i t s 

desi gnee f or  moni t or i ng t he condi t i ons i mposed on hi s pr act i ce.   

The af f i davi t  pr ovi ded a det ai l ed r eci t at i on of  Wi sLAP' s  

i nt er act i ons wi t h At t or ney LeSi eur .   Af t er  r ecei v i ng a 

suf f i c i ent  AODA assessment  f r om t he AODA counsel or  t hat  At t or ney 

LeSi eur  had been seei ng and af t er  di scussi ons wi t h At t or ney 

LeSi eur ,  Wi sLAP f i nal l y r ecei ved a s i gned moni t or i ng cont r act  i n 

Mar ch 2011.   Al ber t  al l eged t hat  over  t he cour se of  t he next  

                                                 
2 As i t  di d i n I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Li st er ,  2012 WI  102,  343 Wi s.  2d 532,  817 N. W. 2d 867,  t he OLR 
f i l ed t he pr esent  mot i on f or  a suspensi on i n t he or i gi nal  
di sci pl i nar y pr oceedi ng r at her  t han i ni t i at i ng a separ at e 
i nvest i gat i on and new di sci pl i nar y pr oceedi ng.  
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mont h,  At t or ney LeSi eur  had vi ol at ed t he Wi sLAP moni t or i ng 

cont r act  and t he condi t i ons i mposed i n LeSi eur  I  i n a number  of  

ways.    

¶7 Thi s cour t  i ni t i al l y  di r ect ed t he OLR t o pr ovi de t he 

l egal  basi s f or  br i ngi ng such an enf or cement  mot i on i n t he 

under l y i ng di sci pl i nar y pr oceedi ng r at her  t han f i l i ng a new 

compl ai nt  and t o expl ai n t he nat ur e of  t he suspensi on i t  was 

seeki ng.   The OLR subsequent l y r esponded t hat ,  al t hough i t  coul d 

br i ng a new compl ai nt  al l egi ng a char ge of  noncompl i ance wi t h a 

cour t  or der ,  i t  br ought  t he mot i on seeki ng an or der  t o show 

cause as a way t o expedi t e t he mat t er .   I t  f ur t her  st at ed t hat  

i t  was seeki ng an i ndef i ni t e suspensi on of  At t or ney LeSi eur ' s 

l i cense unt i l  such t i me as he compl i ed wi t h t he condi t i ons 

i mposed i n LeSi eur  I .   Fi nal l y,  i t  asser t ed t hat  t hi s cour t  had 

a l egal  basi s ei t her  under  i t s cont empt  power s or  i t s i nher ent  

aut hor i t y t o r egul at e t he pr act i ce of  l aw i n t hi s st at e t o 

suspend At t or ney LeSi eur ' s l i cense i mmedi at el y af t er  i ssui ng an 

or der  t o show cause and r ecei v i ng a r esponse.  

¶8 Wi t hout  deci di ng t he mot i on,  we i ssued an or der  on 

Oct ober  14,  2011,  r equi r i ng At t or ney LeSi eur  t o f i l e a r esponse 

t o t he OLR' s mot i on and r ef er r i ng t he mot i on t o a r ef er ee si nce 

t her e appear ed t o be pot ent i al  di sput es of  f act .   Our  or der  

di r ect ed t he r ef er ee t o conduct  an evi dent i ar y hear i ng and t hen 

t o f i l e a r epor t  t hat  cont ai ned ( 1)  f i ndi ngs of  f act  " as t o al l  

r el evant  f act s t hat  r el at e t o At t or ney LeSi eur ' s compl i ance or  

noncompl i ance wi t h t he condi t i ons set  f or t h i n t he cour t ' s  

[ LeSi eur  I  deci s i on] , "  ( 2)  concl usi ons of  l aw as t o " whet her  
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At t or ney LeSi eur ' s conduct  has or  has not  v i ol at ed t hose 

condi t i ons, "  and ( 3)  a r ecommendat i on as t o what  sanct i ons or  

di sci pl i ne,  i f  any,  shoul d be i mposed on At t or ney LeSi eur  i f  he 

was f ound t o have f ai l ed t o compl y wi t h t he condi t i ons i n 

LeSi eur  I .    

¶9 Reser ve Judge Wi l l i am Ei ch was ul t i mat el y appoi nt ed as 

t he r ef er ee.   The OLR f i l ed t wo mot i ons bef or e t he r ef er ee.   One 

mot i on sought  an or der  f r om t he r ef er ee di r ect i ng At t or ney 

LeSi eur  t o s i gn a new r el ease of  medi cal  r ecor ds.   At t or ney 

LeSi eur  i ni t i al l y  s i gned such a r el ease on Oct ober  27,  2010,  as 

r equi r ed by t he LeSi eur  I  deci s i on.   On Oct ober  26,  2011,  

however ,  At t or ney LeSi eur  not i f i ed t he OLR t hat  he was r evoki ng 

t hat  r el ease.   The OLR' s mot i on asked t he r ef er ee t o or der  

At t or ney LeSi eur  t o s i gn a new copy of  t hat  same r el ease.  

¶10 At t or ney LeSi eur  obj ect ed t o s i gni ng anot her  r el ease 

f or m because he vi ewed t he OLR' s r el ease as goi ng beyond what  

t hi s cour t  had or der ed i n LeSi eur  I  and because he vi ewed t he 

i nf or mat i on al r eady r el eased t o have been i mpr oper l y di scl osed 

t o i nappr opr i at e per sons/ ent i t i es,  i ncl udi ng Wi sLAP and ot her s 

wi t h whom Wi sLAP had spoken.   He al so obj ect ed t hat  t he r el ease 

vi ol at ed bot h HI PAA and st at e l aw because i t  di d not  l i mi t  t he 

use of  t he r el eased i nf or mat i on t o t he pr esent  di sci pl i nar y 

pr oceedi ng and because i t  di d not  r equi r e t he r et ur n or  

dest r uct i on of  al l  copi es of  r el eased r ecor ds upon compl et i on of  

t hi s di sci pl i nar y pr oceedi ng.  

¶11 The OLR' s second mot i on asked t he r ef er ee t o or der  

At t or ney LeSi eur  t o under go an i ndependent  medi cal  exami nat i on 
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( I ME)  by addi ct i on psychi at r i st  Dr .  Thomas Rowel l .   The r equest  

f or  a second,  i ndependent  exami nat i on by a speci f i c  addi ct i on 

psychi at r i st  st emmed f r om Wi sLAP,  whi ch al l eged t hat  al t hough 

At t or ney LeSi eur  had under gone an AODA eval uat i on by t he 

counsel or  he had al r eady been seei ng,  i n compl i ance wi t h t he 

LeSi eur  I  r equi r ement ,  he was not  bei ng suf f i c i ent l y f or t hcomi ng 

wi t h hi s counsel or  and ot her  heal t h car e pr ovi der s and not  bei ng 

suf f i c i ent l y compl i ant  wi t h i t s  moni t or i ng pr ogr am.   I t  made 

t hi s eval uat i on by an i ndependent  addi ct i on psychi at r i st  one of  

t he t er ms of  a modi f i ed moni t or i ng cont r act  t hat  i t  demanded 

At t or ney LeSi eur  must  s i gn.  

¶12 At t or ney LeSi eur  r ef used t o execut e t he modi f i ed 

cont r act  because,  among ot her  t hi ngs,  he vi ewed t he r equi r ement  

of  anot her  eval uat i on by an addi ct i on psychi at r i st  as beyond t he 

scope of  t he LeSi eur  I  deci s i on and as an addi t i onal  f i nanci al  

bur den he shoul d not  have t o bear .  

¶13 I n a deci s i on and or der  dat ed Febr uar y 28,  2012, 3 t he 

r ef er ee gener al l y r ej ect ed At t or ney LeSi eur ' s obj ect i ons t o t he 

OLR' s r el ease f or m as exceedi ng t he scope of  t he LeSi eur  I  

deci s i on,  wi t h t he except i on of  a s i ngl e phr ase t hat  t he r ef er ee 

del et ed.   The r ef er ee t her ef or e f ound At t or ney LeSi eur  t o be out  

of  compl i ance wi t h hi s obl i gat i on t o s i gn a r el ease f or m and 

or der ed At t or ney LeSi eur  t o execut e t he r el ease pr of f er ed by t he 

OLR ( wi t h t he del et i on of  t he s i ngl e phr ase) .  
                                                 

3 The or der  was f i l ed wi t h t he c l er k of  t hi s cour t  on 
Mar ch 1,  2012.   Because t he r ef er ee r ef er r ed t o hi s deci s i ons 
and or der s by t he dat es on whi ch he si gned t hem,  t hi s opi ni on 
wi l l  al so do so i n or der  t o avoi d conf usi on.  
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¶14 The r ef er ee al so r ej ect ed At t or ney LeSi eur ' s ar gument s 

agai nst  an or der  f or  an I ME.   At t or ney LeSi eur  cont ended t hat  

t he r ef er ee l acked aut hor i t y t o i ssue such an I ME or der  because 

( 1)  t he r ul e of  c i v i l  pr ocedur e aut hor i z i ng I MEs,  Wi s.  St at .  

§ 804. 10,  speaks of  " t he cour t  i n whi ch t he act i on i s pendi ng"  

as t he ent i t y t hat  can or der  an I ME,  and ( 2)  an I ME was not  

ment i oned as one of  t he condi t i ons of  pr act i ce set  f or t h i n t he 

LeSi eur  I  deci s i on.   The r ef er ee concl uded t hat  s i nce SCR 22. 16 

gave hi m t he power s of  a c i r cui t  cour t  t r y i ng a c i v i l  mat t er ,  he 

had t he aut hor i t y t o or der  an I ME.   He al so concl uded t hat  t he 

r esul t s of  an I ME woul d be r el evant  t o whet her  At t or ney LeSi eur  

had vi ol at ed t he condi t i ons i mposed i n LeSi eur  I  and t o what  t he 

appr opr i at e sanct i on mi ght  be.   He t her ef or e or der ed At t or ney 

LeSi eur  t o schedul e an appoi nt ment  wi t h Dr .  Rowel l .  

¶15 When t he r ef er ee l ear ned t hat  At t or ney LeSi eur  had not  

compl i ed wi t h t he Febr uar y 28,  2012 or der ,  he i ssued a second 

or der  on Apr i l  18,  2012,  expl i c i t l y  di r ect i ng At t or ney LeSi eur  

t o execut e t he r evi sed medi cal  r el ease and t o schedul e an 

appoi nt ment  wi t h Dr .  Rowel l  by Apr i l  25,  2012.  

¶16 At t or ney LeSi eur  di d not  compl y wi t h t he r ef er ee' s 

or der s.   I nst ead,  he f i l ed a mot i on f or  a pr ot ect i ve or der  i n 

t hi s cour t  seeki ng t o have t he r ef er ee' s i nt er l ocut or y or der s 

decl ar ed unl awf ul  and voi d.   I n an or der  dat ed May 22,  2012,  

t hi s cour t  deni ed t he mot i on as an i mpr oper  at t empt  at  an 

i nt er l ocut or y appeal .   Because At t or ney LeSi eur ' s mot i on 

compl ai ned t hat  t he OLR' s r el ease f or m was st i l l  br oader  t han 

t he l anguage of  t he cour t ' s  or der  i n LeSi eur  I ,  t he May 22,  2012 
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or der  f ur t her  c l ar i f i ed t hat  t he r el ease t hat  At t or ney LeSi eur  

must  s i gn shoul d i ncl ude t he r ecor ds of  heal t h car e pr ovi der s or  

ment al  heal t h pr ovi der s  

r el at i ng t o t he pr escr i bi ng of ,  t he use of ,  or  t he 
pot ent i al  use of  ( 1)  pot ent i al l y  addi ct i ve pai n 
medi cat i ons,  ( 2)  ant i - depr essant  or  ant i - anxi et y 
medi cat i ons,  or  ( 3)  mood- al t er i ng medi cat i ons.   The 
r el ease need not  aut hor i ze t he di scl osur e of  ( a)  
medi cal  r ecor ds t hat  wer e/ ar e not  cr eat ed by t r eat ment  
pr ovi der s who ar e pr ovi di ng or  have pr ovi ded al cohol -
r el at ed or  subst ance abuse- r el at ed t r eat ment  or  
ser vi ces and ( b)  medi cal  r ecor ds t hat  wer e/ ar e not  
r el at ed t o t he pr escr i bi ng of ,  t he use of ,  or  t he 
pot ent i al  use of  ( 1)  pot ent i al l y  addi ct i ve pai n 
medi cat i ons,  ( 2)  ant i - depr essant  or  ant i - anxi et y 
medi cat i ons,  or  ( 3)  mood- al t er i ng medi cat i ons.  

The cour t  al so di r ect ed t he r ef er ee t o gi ve f ur t her  

consi der at i on t o At t or ney LeSi eur ' s ar gument s t hat  t he OLR' s 

r el ease f ai l ed t o compl y wi t h HI PAA and i t s r egul at i ons and wi t h 

Wi s.  St at .  § 146. 82.  

¶17 The r ef er ee i nvi t ed addi t i onal  br i ef i ng f r om At t or ney 

LeSi eur  on t he HI PAA and § 146. 82 i ssues.   At t or ney LeSi eur  

ar gued t hat  compl i ance wi t h HI PAA r equi r ed t he r el eases t o st at e 

( 1)  t hat  t he par t i es wer e pr ohi bi t ed f r om usi ng or  di scl osi ng 

hi s pr ot ect ed heal t h i nf or mat i on f or  any pur pose ot her  t han t he 

pr esent  di sci pl i nar y pr oceedi ng,  and ( 2)  t hat  al l  par t i es 

r ecei v i ng copi es of  hi s pr ot ect ed heal t h r ecor ds must  r et ur n or  

dest r oy t hose r ecor ds at  t he concl usi on of  t hi s pr oceedi ng.    

¶18 I n addi t i on,  because At t or ney LeSi eur  cont i nued t o 

r ef use t o s i gn t he r el ease or  t o schedul e an I ME wi t h 

Dr .  Rowel l ,  t he OLR f i l ed a mot i on aski ng t he r ef er ee t o 

concl ude t hat  At t or ney LeSi eur  was i n def aul t  as a sanct i on f or  
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hi s di sobedi ence of  t he r ef er ee' s or der s and t o i ssue a r epor t  

on t he basi s of  t he al l egat i ons i n t he OLR' s or i gi nal  mot i on f or  

a suspensi on.  

¶19 I n an or der  dat ed Jul y 23,  2012,  t he r ef er ee addr essed 

bot h t he HI PAA i ssues and t he OLR' s mot i on f or  def aul t .   Wi t h 

r espect  t o t he r el ease f or m' s compl i ance wi t h HI PAA,  t he r ef er ee 

i ndi cat ed t hat  whi l e he f ound t he OLR' s r el eases t o be i n 

compl i ance wi t h HI PAA and appl i cabl e Wi sconsi n st at ut es,  he 

nonet hel ess bel i eved t hat  " i t  woul d not  be i nappr opr i at e"  t o add 

At t or ney LeSi eur ' s r equest ed br i ef  addi t i ons t o t he r el ease 

f or ms,  and he di r ect ed t he OLR t o do so.   The r ef er ee,  however ,  

f ound t hat  At t or ney LeSi eur  had f ai l ed t o of f er  any r easons t o 

make addi t i onal  al t er at i ons t o t he r el eases.   He t her ef or e once 

mor e or der ed At t or ney LeSi eur  t o execut e t he r el ease f or ms,  as 

modi f i ed.   He al so agai n or der ed At t or ney LeSi eur  t o make an 

appoi nt ment  f or  an I ME wi t h Dr .  Rowel l  wi t hi n 10 busi ness days 

and t o r espond t o t he OLR' s di scover y r equest s.  

¶20 Wi t h r espect  t o t he OLR' s def aul t  mot i on,  t he r ef er ee 

f ound t hat  At t or ney LeSi eur ' s conduct  was i ndeed egr egi ous,  

whi ch woul d suppor t  f i ndi ng hi m t o be i n def aul t .   The r ef er ee,  

however ,  decl i ned t o decl ar e At t or ney LeSi eur  t o be i n def aul t  

or  i mpose ot her  sanct i ons at  t hat  t i me.   Gi v i ng At t or ney LeSi eur  

one mor e chance,  t he r ef er ee hel d t he OLR' s def aul t  mot i on i n 

abeyance " pendi ng [ At t or ney]  LeSi eur ' s compl i ance wi t h t he t er ms 

and condi t i ons [ of  t he Jul y 23,  2012 or der ] . "  

¶21 At t or ney LeSi eur  r esponded t o t he Jul y 23,  2012 or der  

i n t hr ee ways.   Fi r st ,  he sent  a l et t er  t o t he r ef er ee t hat  
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agai n ar gued t hat  t he r ef er ee l acked aut hor i t y t o or der  t he I ME.   

Second,  At t or ney LeSi eur  al t er ed t he r el ease f or m i n a number  of  

s i gni f i cant  ways t hat  he bel i eved t o be appr opr i at e,  execut ed 

t he r evi sed f or m,  and t hen sent  i t  t o t he OLR.   Thi r d,  At t or ney 

LeSi eur  di d r espond t o t he OLR' s di scover y r equest s,  but  t he OLR 

asser t ed t hat  sever al  of  hi s answer s wer e nonr esponsi ve t o t he 

act ual  r equest s.    

¶22 The OLR br ought  t he al t er at i on of  t he r el ease f or m and 

i t s bel i ef  t hat  some di scover y r esponses wer e nonr esponsi ve t o 

t he at t ent i on of  t he r ef er ee.   The OLR asked t he r ef er ee t o t ake 

up agai n i t s mot i on f or  sanct i ons,  i ncl udi ng a decl ar at i on of  

def aul t ,  due t o At t or ney LeSi eur ' s cont i nui ng noncompl i ance wi t h 

t he r ef er ee' s or der s.  

¶23 I n l i ght  of  At t or ney LeSi eur ' s r esponse t o hi s  

Jul y 23,  2012 or der ,  t he r ef er ee pr oceeded t o i ssue a f i nal  

r epor t  and r ecommendat i on on August  16,  2012.    

¶24 The r ef er ee not ed t hat  wher e a r espondent  at t or ney 

engages i n conduct  dur i ng a di sci pl i nar y pr oceedi ng t hat  i s 

f ound t o be egr egi ous,  a r ef er ee i s war r ant ed,  as a sanct i on f or  

v i ol at i on of  t he r ef er ee' s or der s,  t o decl ar e t he r espondent  

at t or ney t o be i n def aul t  and t o pr oceed on t he basi s of  t he 

OLR' s compl ai nt .   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Kel l y,  

2012 WI  55,  ¶24,  341 Wi s.  2d 104,  814 N. W. 2d 844;  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Semanci k,  2005 WI  139,  ¶26,  286 

Wi s.  2d 24,  704 N. W. 2d 581.  

¶25 The r ef er ee once mor e f ound At t or ney LeSi eur ' s 

per si st ent  and ongoi ng r ef usal  t o compl y wi t h t he or der  of  t hi s 
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cour t  and wi t h t he r ef er ee' s or der s t o be egr egi ous.   I n 

par t i cul ar ,  t he r ef er ee poi nt ed t o t he f act  t hat  At t or ney 

LeSi eur  had wi l l f ul l y  di sobeyed t he r ef er ee' s t hr ee or der s t o 

execut e t he medi cal  r ecor ds r el ease f or m and t o schedul e an I ME 

wi t h t he desi gnat ed addi ct i on psychi at r i st .   The r ef er ee f ur t her  

not ed t hat  i n t he t en mont hs t hat  had passed si nce t he r ef er r al  

of  t he mat t er  t o t he r ef er ee,  t he s i t uat i on r egar di ng At t or ney 

LeSi eur  had r emai ned essent i al l y  t he same as i t  had been at  t he 

t i me of  t he cour t ' s  or der .   Al t hough At t or ney LeSi eur  had been 

or der ed mul t i pl e t i mes t o execut e t he medi cal  r ecor ds r el ease 

f or m,  he st i l l  had not  done so,  except  f or  s i gni ng a r el ease 

f or m t hat  he had uni l at er al l y  and si gni f i cant l y al t er ed t o 

compor t  wi t h hi s  v i ew of  what  was l awf ul .   The r ef er ee t her ef or e 

concl uded t hat ,  based on t he al l egat i ons cont ai ned i n t he OLR' s 

mot i on and accompanyi ng af f i davi t ,  whi ch wer e now est abl i shed as 

t r ue due t o At t or ney LeSi eur ' s  def aul t ,  At t or ney LeSi eur  had 

i nt ent i onal l y f ai l ed t o compl y wi t h t he condi t i ons i mposed on 

hi s pr act i ce i n t hi s cour t ' s  LeSi eur  I  deci s i on and wi t h t he 

r ef er ee' s mul t i pl e or der s.  

¶26 Gi ven At t or ney LeSi eur ' s noncompl i ance and t he cour t ' s  

concer n f or  moni t or i ng At t or ney LeSi eur ' s al cohol  dependence,  

t he r ef er ee made f our  r ecommendat i ons t o t he cour t :  

• At t or ney LeSi eur ' s l i cense t o pr act i ce l aw i n Wi sconsi n 

shoul d be suspended f or t hwi t h;  

• Because At t or ney LeSi eur  has not  yet  compl i ed wi t h t he 

condi t i ons i mposed on hi s pr act i ce of  l aw by t hi s cour t  

i n LeSi eur  I ,  t hose condi t i ons shoul d be ext ended f or  an 
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addi t i onal  t wo year s f r om t he dat e of  t hei r  expi r at i on or  

t he dat e on whi ch At t or ney LeSi eur ' s l i cense i s 

r ei nst at ed,  whi chever  i s l at er ;  

• At t or ney LeSi eur  shoul d be or der ed t o submi t  t o 

moni t or i ng of  hi s compl i ance wi t h t hose condi t i ons by 

Wi sLAP,  as t he OLR' s desi gnee;  and 

• At t or ney LeSi eur  shoul d be or der ed t o submi t  t o an I ME 

and eval uat i on by Dr .  Rowel l .  

¶27 Fol l owi ng t he f i l i ng of  t he r ef er ee' s r epor t ,  al t hough 

t her e i s no r ul e t hat  speci f i cal l y aut hor i zes an appeal  f r om a 

r ef er ee' s r epor t  i n t hi s t ype of  s i t uat i on,  At t or ney LeSi eur  

f i l ed a document  l abel ed an " appeal "  f r om t he r ef er ee' s r epor t .   

The " appeal "  made essent i al l y  t he same ar gument s t hat  At t or ney 

LeSi eur  had made t o t he r ef er ee r egar di ng t he r ef er ee' s l ack of  

aut hor i t y t o or der  hi m t o s i gn r el ease f or ms or  under go an I ME.   

I t  al so obj ect ed t o t he pr esence or  absence of  cer t ai n l anguage 

i n t he r el ease f or ms.  

¶28 On Sept ember  17,  2012,  i n l i ght  of  t he r ef er ee' s 

r epor t  and r ecommendat i on,  t hi s cour t  i ssued an or der  di r ect i ng 

At t or ney LeSi eur  t o show cause why hi s l i cense shoul d not  be 

suspended.   At t or ney LeSi eur  f i l ed a shor t  r esponse,  i n whi ch he 

essent i al l y  ar gued t hat  t hi s cour t ' s  pr ocedur e f or  consi der i ng 

t he OLR' s mot i on was a v i ol at i on of  t he cour t ' s  own r ul es.   He 

not ed t hi s cour t ' s  comment s i n I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Li st er ,  2012 WI  102,  ¶¶19- 22,  343 Wi s.  2d 532,  817 

N. W. 2d 867 ( Li st er  I I ) ,  wher e we r ecogni zed t hat  t her e ar e no 

speci f i c  r ul es t hat  addr ess t he post - di sci pl i ne t ype of  mot i on 
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f i l ed by t he OLR i n t hat  case and t hi s one and expl ai ned t he 

basi s f or  r ef er r i ng t he OLR' s mot i on t o a r ef er ee.   At t or ney 

LeSi eur  ar gued t hat  because t he r ul es pr ovi de a compl et e 

pr ocedur e f or  i nvest i gat i ng and pr osecut i ng v i ol at i ons of  t he 

Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  t he OLR and t he 

cour t  wer e bound t o use onl y t hat  pr ocedur e f or  l i t i gat i ng hi s 

al l eged vi ol at i on of  hi s obl i gat i ons under  LeSi eur  I .   I n ot her  

wor ds,  he cont ended t hat  t he OLR shoul d have been r equi r ed t o 

obt ai n a f i ndi ng of  cause t o pr oceed f r om a pr el i mi nar y r evi ew 

commi t t ee and t hen shoul d have f i l ed a new di sci pl i nar y 

compl ai nt  r at her  t han f i l i ng a sanct i on mot i on i n t he exi st i ng 

di sci pl i nar y case.   Accor di ng t o At t or ney LeSi eur ,  t hat  

compl ai nt  shoul d have been handl ed i n t he or di nar y manner  under  

SCRs 22. 16- 22. 17,  wi t h a r ef er r al  t o a r ef er ee and t hen an 

oppor t uni t y f or  a f ul l  appeal .   I n any event ,  he asser t ed t hat  

hi s appeal  of  t he r ef er ee' s r epor t  and r ecommendat i on was st i l l  

pr oper  under  SCR 22. 17 and t hat  t hi s cour t  shoul d r evi ew t he 

r ef er ee' s r epor t  i n t he cont ext  of  hi s appeal  ( af t er  f ul l  

br i ef i ng and possi bl y or al  ar gument ) .  

¶29 Fi r st ,  we wi l l  addr ess At t or ney LeSi eur ' s ar gument s 

r egar di ng t he pr ocedur es used t o r esol ve any f act ual  i ssues 

r egar di ng t he OLR' s mot i on and t o r evi ew t he r ef er ee' s r epor t  

and r ecommendat i on.   As an i ni t i al  mat t er ,  whi l e we agai n 

acknowl edge t hat  our  r ul es do not  cont ai n an expl i c i t  pr ocedur e 

f or  r esol v i ng a mot i on al l egi ng a v i ol at i on of  a pr i or  

di sci pl i nar y or der  i n t he same di sci pl i nar y pr oceedi ng,  we 

r ei t er at e t hat  t he pr ocedur e we f ol l owed i n bot h Li st er  I I  and 
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t hi s case f ol l ows a pr ocedur e s i mi l ar  t o t he one t hat  we 

ut i l i zed i n I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Het zel ,  124 

Wi s.  2d 462,  369 N. W. 2d 394 ( 1985) .   That  pr ocedur e gave 

At t or ney LeSi eur  not i ce of  t he al l egat i ons agai nst  hi m t hr ough 

t he OLR' s mot i on and al l owed At t or ney LeSi eur  t he oppor t uni t y t o 

pr esent  evi dence and ar gument  t o a r ef er ee r egar di ng what  he di d 

i n r esponse t o our  LeSi eur  I  or der  and whet her  hi s act i ons 

v i ol at ed hi s obl i gat i ons under  t hat  or der .   Al t hough t hi s 

cour t ' s  r ul es pr ovi ded t he OLR a basi s on whi ch i t  coul d have 

chosen t o pr oceed wi t h an ent i r el y new di sci pl i nar y compl ai nt  i n 

a new pr oceedi ng,  t her e i s no exi st i ng r ul e t hat  expr essl y 

r equi r es i t  t o i ni t i at e a separ at e di sci pl i nar y case when 

seeki ng t o compel  compl i ance wi t h an or der  of  t hi s cour t .   Thus,  

we r ej ect  At t or ney LeSi eur ' s cont ent i on t hat  our  r ef er r al  of  t he 

OLR' s mot i on i n t he under l y i ng di sci pl i nar y pr oceedi ng t o a 

r ef er ee was a v i ol at i on of  our  r ul es.    

¶30 We al so r ej ect  At t or ney LeSi eur ' s ar gument  t hat  we ar e 

compel l ed t o r ecogni ze hi s " appeal . "   Rul e 22. 17 i s par t  of  t he 

set  of  r ul es t hat  gover n t he pr ocedur e f or  handl i ng f or mal  

di sci pl i nar y compl ai nt s f i l ed by t he OLR.   Rul es 22. 11- 22. 18 

pr ovi de t he pr ocedur e t hat  i s t o be f ol l owed by t he OLR and a 

r espondent  at t or ney f or  l i t i gat i ng and r evi ewi ng a f or mal  

compl ai nt  i n t he f i r st  i nst ance.   Rul e 22. 17,  whi ch aut hor i zes 

an appeal ,  i s  j ust  one par t  of  t hat  pr ocedur e.   Thus,  t he 

cont ext  makes cl ear  t hat  SCR 22. 17 appl i es t o r ef er ee r epor t s 

t hat  ar e addr essed t o an OLR compl ai nt .   At t or ney LeSi eur  

al r eady had t he benef i t  of  such a f ul l  l i t i gat i on pr ocedur e and 
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f ul l  appeal  when t he OLR' s compl ai nt  i n t hi s case was i ni t i al l y  

consi der ed.   Thi s cour t  ul t i mat el y r ej ect ed hi s appeal ,  and 

i mposed a publ i c r epr i mand and condi t i ons on hi s cont i nued 

pr act i ce of  l aw.   LeSi eur  I ,  329 Wi s.  2d 349,  ¶¶15,  18,  20- 24.  

¶31 The OLR f i l ed a mot i on i n t he same di sci pl i nar y 

pr oceedi ng seeki ng t he i mposi t i on of  a sanct i on due t o At t or ney 

LeSi eur ' s f ai l ur e t o compl y wi t h t he condi t i ons we i mposed.   

Thi s was a mot i on i n an exi st i ng pr oceedi ng and not  a new 

compl ai nt .   Thus,  t he f ul l  pr ocedur e of  SCRs 22. 11- 22. 18 di d not  

appl y by i t s t er ms.   Al t hough we r ef er r ed t he mot i on t o a 

r ef er ee f or  t he compl et i on of  cer t ai n t asks,  whi ch mi r r or ed t he 

way i n whi ch a compl ai nt  woul d be handl ed,  t hat  does not  mean 

t hat  t he r epor t  t he r ef er ee f i l ed i n r esponse t o our  r ef er r al  

or der  gi ves r i se t o a r i ght  t o appeal  under  SCR 22. 17.   I ndeed,  

because we not ed t hi s f act  i n Li st er  I I ,  we i ssued an or der  i n 

t hat  pr oceedi ng t hat  af f or ded t he par t i es an oppor t uni t y t o 

obj ect  t o t he r ef er ee' s r epor t .   343 Wi s.  2d 532,  ¶23.   We di d 

essent i al l y  t he same t hi ng i n t hi s case when we i ssued an or der  

t o show cause t o At t or ney LeSi eur .   He was gi ven not i ce of  t he 

r ef er ee' s f i ndi ngs by r ecei v i ng a copy of  t he r ef er ee' s r epor t  

and an oppor t uni t y t o be hear d r egar di ng why t he r ef er ee' s 

f i ndi ngs shoul d not  l ead t o a suspensi on of  hi s l i cense t o 

pr act i ce l aw i n Wi sconsi n.  

¶32 We now t ur n t o our  r evi ew of  t he r ef er ee' s r epor t .   As 

i n ot her  r evi ew si t uat i ons,  we wi l l  af f i r m t he r ef er ee' s  

f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous,  but  we wi l l  

r evi ew t he r ef er ee' s concl usi ons of  l aw on a de novo basi s.   
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Li st er  I I ,  343 Wi s.  2d 532,  ¶23;  see al so I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  

740 N. W. 2d 125.   " We wi l l  det er mi ne t he appr opr i at e t ype and 

l evel  of  sanct i on or  di sci pl i ne gi ven t he par t i cul ar  f act s of  

t he case,  i ndependent  of  t he r ef er ee' s r ecommendat i on,  but  

benef i t i ng f r om i t . "   Li st er  I I ,  343 Wi s.  2d 532,  ¶23;  see al so 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  

261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶33 Our  r evi ew of  t hi s case,  however ,  i s  f r amed by t he 

f act  t hat  t he r ef er ee decl ar ed At t or ney LeSi eur  t o be i n def aul t  

due t o hi s r epeat ed r ef usal  t o compl y wi t h t he or der s of  t he 

r ef er ee.   Thus,  t he i ssues we r evi ew ar e l i mi t ed t o whet her  t he 

r ef er ee er r oneousl y exer ci sed hi s di scr et i on i n f i ndi ng t hat  

At t or ney LeSi eur  had r epeat edl y di sobeyed t he r ef er ee' s or der s 

and t her ef or e whet her  a decl ar at i on of  def aul t  and t he r esul t i ng 

di sr egar d of  hi s  subst ant i ve ar gument s wer e pr oper .   See Mar t i n 

v.  Gr i f f i n,  117 Wi s.  2d 438,  344 N. W. 2d 206 ( Ct .  App.  1984)  

( l i mi t i ng r evi ew of  def aul t  j udgment  ent er ed f ol l owi ng f ai l ur e 

t o answer  t o whet her  t r i al  cour t  pr oper l y exer ci sed i t s 

di scr et i on i n gr ant i ng def aul t  and det er mi ni ng t hat  def endant ' s  

subst ant i ve ar gument s had been wai ved by def aul t ) .  

¶34 I n t hi s i nst ance,  t he r ef er ee decl ar ed At t or ney 

LeSi eur  t o be i n def aul t ,  di sr egar ded hi s subst ant i ve r esponse 

t o t he OLR' s mot i on,  and pr oceeded on t he basi s of  t he f act s 

al l eged i n t he OLR' s mot i on and suppor t i ng mat er i al s due t o 

At t or ney LeSi eur ' s conduct  dur i ng t he consi der at i on of  t he 

mot i on.   Thi s i s aki n t o a c i r cui t  cour t  gr ant i ng a j udgment  by 
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def aul t  i n a c i v i l  case because t he def endant  f ai l ed t o obey 

cour t  or der s or  st at ut or y r equi r ement s or  t o pr ovi de di scover y.   

See,  e. g. ,  Wi s.  St at .  §§ 802. 10( 7)  ( v i ol at i on of  schedul i ng or  

pr et r i al  or der ) ,  804. 12 ( f ai l ur e t o pr ovi de di scover y) ,  and 

805. 03 ( f ai l ur e t o pr osecut e act i on or  t o compl y wi t h pr ocedur al  

st at ut es) .   We have hel d t hat  r ef er ees i n di sci pl i nar y cases may 

si mi l ar l y decl ar e a r espondent  at t or ney t o be i n def aul t  when 

t he at t or ney has di sobeyed t he r ef er ee' s schedul i ng or  pr et r i al  

or der s,  v i ol at ed appl i cabl e r ul es of  pr ocedur e,  or  f ai l ed t o 

compl y wi t h hi s / her  di scover y obl i gat i ons i n t he di sci pl i nar y 

pr oceedi ng.   See,  e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Kel l y,  2012 WI  55,  ¶21,  341 Wi s.  2d 104,  814 N. W. 2d 844;  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Semanci k,  2005 WI  139,  ¶26,  286 

Wi s.  2d 24,  704 N. W. 2d 581;  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Haber man,  128 Wi s.  2d 390,  391- 92,  395,  382 N. W. 2d 439 

( 1986) .   Because of  t he dr ast i c nat ur e of  such a sanct i on,  

however ,  as i n c i v i l  cases,  we have r equi r ed t he r ef er ee t o f i nd 

t hat  t he r espondent  at t or ney' s act i ons wer e " egr egi ous"  or  " i n 

bad f ai t h"  bef or e decl ar i ng a r espondent  at t or ney t o be i n 

def aul t .   Kel l y,  341 Wi s.  2d 104,  ¶22 ( c i t at i ons omi t t ed) .   An 

" ext r eme,  subst ant i al  and per si st ent "  f ai l ur e t o f ol l ow a 

r ef er ee' s or der s wi t hout  a c l ear  and j ust i f i abl e excuse can 

const i t ut e egr egi ous conduct .   See I ndust r i al  Roof i ng Ser v.  v.  

Mar quar dt ,  2007 WI  19,  ¶43,  299 Wi s.  2d 81,  726 N. W. 2d 898 

( c i t at i ons omi t t ed) .  

¶35 I n t hi s case t he r ef er ee f ound t hat  At t or ney LeSi eur ' s 

r epeat ed vi ol at i on of  hi s " pr et r i al "  or der s const i t ut ed 
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" egr egi ous"  conduct  t hat  war r ant ed di sr egar di ng hi s r esponse t o 

t he mot i on and pr oceedi ng on t he basi s of  t he al l egat i ons i n t he 

OLR' s mot i on and suppor t i ng document s.   Gener al l y,  we wi l l  

sust ai n such a f i ndi ng and sanct i on " i f  t her e i s a r easonabl e 

basi s f or  t he c i r cui t  cour t ' s  [ or  r ef er ee' s]  det er mi nat i on t hat  

t he noncompl yi ng par t y ' s conduct  was egr egi ous and t her e was no 

' c l ear  and j ust i f i abl e excuse'  f or  t he par t y ' s noncompl i ance. "   

Johnson v.  Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  276- 77,  470 

N. W. 2d 859 ( 1991) ,  over r ul ed on ot her  gr ounds by I ndust r i al  

Roof i ng,  299 Wi s.  2d 81,  ¶61;  see al so i d. ,  ¶41 ( deci s i on t o 

i mpose sanct i on i n st andar d c i v i l  act i on and t he choi ce of  whi ch 

sanct i on t o i mpose ar e r evi ewed f or  er r oneous exer ci se of  

di scr et i on) . 4   

¶36 The r ef er ee' s f i ndi ng of  egr egi ousness and decl ar at i on 

of  def aul t  i s  not  an er r oneous exer ci se of  di scr et i on i n t hi s 

case.   The ev i dence i s c l ear  t hat  At t or ney LeSi eur  has 

r epeat edl y and wi l l f ul l y  r ef used t o compl y wi t h t he t er ms of  

or der s i ssued bot h by t he r ef er ee and t hi s cour t .   I n LeSi eur  I ,  

t hi s cour t  or der ed At t or ney LeSi eur  t o execut e a r el ease f or  

cer t ai n cat egor i es of  i nf or mat i on.   He di d execut e such a 

r el ease,  but  i t  i s  undi sput ed he t hen r evoked t hat  r el ease 

                                                 
4 Ther e i s no i ssue i n t hi s case r egar di ng whet her  an 

at t or ney' s conduct  can be i mput ed t o a par t y f or  pur poses of  
i mposi ng a sanct i on because At t or ney LeSi eur  has r epr esent ed 
hi msel f  t hr oughout  t hi s pr oceedi ng.   Cf .  I ndust r i al  Roof i ng,  299 
Wi s.  2d 81,  ¶61 ( er r oneous exer ci se of  di scr et i on t o i mput e 
at t or ney' s conduct  t o c l i ent  and ent er  a sanct i on of  di smi ssal  
wher e c l i ent  i s  bl amel ess) .  
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appr oxi mat el y one year  l at er ,  one year  pr i or  t o t he expi r at i on 

dat e f or  t he r el ease est abl i shed by t hi s cour t .   The r ef er ee 

or der ed hi m on t wo occasi ons t o s i gn a new copy of  t he r el ease,  

f r om whi ch one pot ent i al l y  pr obl emat i c phr ase had been r emoved.   

At t or ney LeSi eur ,  however ,  di d not  execut e t he r el ease i n 

compl i ance wi t h ei t her  or der .   He di d not  execut e t he r el ease 

even af t er  t hi s cour t  deni ed hi s mot i on f or  i nt er l ocut or y r evi ew 

and di r ect ed t he r ef er ee t o pr oceed wi t h t he mat t er  and gi ve 

f ur t her  consi der at i on t o At t or ney LeSi eur ' s ar gument s based on 

HI PAA and Wi s.  St at .  § 146. 82.   At t or ney LeSi eur  r ai sed onl y t wo 

cl ai ms t hat  t he r el ease f or m di d not  compl y wi t h t hose pr i vacy 

pr ovi s i ons of  st at e and f eder al  l aw.   I n an ef f or t  t o addr ess 

At t or ney LeSi eur ' s concer ns,  t he r ef er ee di r ect ed t he OLR t o add 

l anguage t o t he r el ease f or m t hat  addr essed At t or ney LeSi eur ' s  

t wo r equest s and di r ect ed hi m yet  agai n t o execut e t he r el ease 

as now r evi sed.   Even af t er  obt ai ni ng what  he want ed,  At t or ney 

LeSi eur  st i l l  di sr egar ded t he r ef er ee' s t hi r d or der  and si gned 

t he r el ease onl y af t er  subst ant i al l y  modi f y i ng i t  t o hi s l i k i ng.    

¶37 At t or ney LeSi eur ' s noncompl i ance di d not  end wi t h hi s  

r ef usal  t o execut e a r el ease f or m as or der ed.   Ther e i s no 

di sput e t hat  he al so r epeat edl y r ef used t o under go an 

i ndependent  medi cal  exami nat i on by an addi ct i on speci al i st .   The 

r ef er ee' s or der s t o under go such an exami nat i on wer e c l ear ,  but  

At t or ney LeSi eur  wi l l f ul l y  di sobeyed t he or der s.   Whi l e he may 

not  have agr eed wi t h t he or der s,  At t or ney LeSi eur  i s not  

aut hor i zed t o det er mi ne whi ch or der s he wi l l  obey and whi ch he 

i s ent i t l ed t o f l aunt  or  modi f y t o hi s l i k i ng.   Especi al l y once 
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t hi s cour t  had r ej ect ed hi s i nt er l ocut or y appeal ,  he shoul d have 

under st ood t hat  he had no choi ce but  t o compl y wi t h t he or der s 

of  t he r ef er ee.   He cont i nued,  however ,  t o r ef use t o under go an 

I ME,  whi ch suppor t s a pr esumpt i on t hat  he has not  been i n 

compl i ance wi t h hi s obl i gat i ons under  our  or der  i n LeSi eur  I  and 

l acked a mer i t or i ous def ense t o t he OLR' s mot i on.  

¶38 Fi nal l y,  we not e t hat  t he r ef er ee f ound i n one of  hi s 

i nt er l ocut or y or der s t hat  At t or ney LeSi eur  had f ai l ed t o compl y 

wi t h hi s obl i gat i ons t o r espond t o t he OLR' s di scover y r equest s 

and t hat  he had not  pr ovi ded a l awf ul  basi s f or  hi s 

noncompl i ance.   Hi s f ai l ur e t o pr ovi de pr oper  di scover y 

r esponses al so war r ant s a pr esumpt i on t hat  he l acked a def ense 

t o t he OLR' s mot i on.  

¶39 At t or ney LeSi eur  does not  deny t hat  t hese event s 

happened or  t hat  he chose not  t o compl y wi t h t he r ef er ee' s 

or der s.   An at t or ney i s not  f r ee t o di sr egar d t he or der s i ssued 

by a r ef er ee i n an at t or ney di sci pl i nar y pr oceedi ng,  even when 

t he at t or ney bel i eves t hat  t he r ef er ee' s or der s ar e i nval i d or  

r equi r e modi f i cat i on.   Onl y t hi s cour t  may decl ar e a r ef er ee' s 

or der s i nval i d or  excuse an at t or ney f r om compl yi ng wi t h t hem.   

We see no r eason t o i nval i dat e t he or der s i ssued by t he r ef er ee 

i n t hi s mat t er .   At t or ney LeSi eur ' s r epeat ed and wi l l f ul  f ai l ur e 

t o compl y wi t h t hose or der s i s t her ef or e egr egi ous and mer i t s 

f i ndi ng hi m t o be i n def aul t  wi t h r espect  t o t he OLR' s mot i on.   

We t her ef or e agr ee wi t h t he r ef er ee t hat  t he OLR' s al l egat i ons 

t hat  At t or ney LeSi eur  f ai l ed t o compl y wi t h t he pr ovi s i ons of  
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t hi s cour t ' s  or der  i n LeSi eur  I  ar e accept ed as t r ue by v i r t ue 

of  At t or ney LeSi eur ' s def aul t .  

¶40 We t ur n now t o t he appr opr i at e sanct i on t hat  shoul d be 

i mposed as a r esul t  of  At t or ney LeSi eur ' s noncompl i ance wi t h our  

or der s.   At t or ney LeSi eur  has been convi ct ed on t hr ee occasi ons 

of  oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed and was ar r est ed 

on suspi c i on of  t hat  of f ense on t wo ot her  occasi ons t hat  di d not  

r esul t  i n val i d convi ct i ons.   At t or ney LeSi eur ' s r ecor d 

i ndi cat es a pot ent i al  pr obl em wi t h al cohol  and ot her  addi ct i ve 

or  mood- al t er i ng medi cat i ons.   He cl ai med dur i ng t he i ni t i al  

di sci pl i nar y pr oceedi ng t hat  he has not  consumed al cohol  s i nce 

2006.   I f  t hat  i s  accur at e,  he i s t o be commended.   Hi s 

r ef r ai ni ng f r om al cohol  i ndi cat es some r ecogni t i on t hat  he has 

pr obl ems i n t hi s ar ea t hat  r equi r e af f i r mat i ve st eps.   On t he 

ot her  hand,  hi s act i ons s i nce t he r el ease of  LeSi eur  I  i ndi cat e 

r epeat ed at t empt s t o t hwar t  t he moni t or i ng of  hi s condi t i on by 

t he OLR and i t s desi gnee.   One who i s t r ul y eager  t o over come 

any pr obl ems wi t h al cohol  or  mood- al t er i ng medi cat i ons woul d 

wel come assi st ance,  but  At t or ney LeSi eur  has f r ust r at ed t he 

ef f or t s of  t hi s cour t ,  t he r ef er ee,  and Wi sLAP t o ensur e t hat  he 

r emai ns on a pr oduct i ve pat h.   Thi s i s a t r oubl i ng pat t er n.  

¶41 We si mpl y cannot  t ol er at e such di sobedi ence of  our  

or der s.   Accor di ngl y,  we wi l l  suspend At t or ney LeSi eur ' s l i cense 

unt i l  he compl i es wi t h t he or der s of  t hi s cour t .   To l eave no 

r oom f or  doubt  or  ar gument ,  we wi l l  c l ar i f y t he nat ur e of  t he 

r el ease At t or ney LeSi eur  must  now si gn and we wi l l  expr essl y 

r equi r e hi m t o under go an i ndependent  medi cal  exami nat i on by 
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Dr .  Thomas Rowel l  or  anot her  addi ct i on psychi at r i st  or  ot her  

t r eat ment  pr ovi der  desi gnat ed by t he OLR.   Gi ven At t or ney 

LeSi eur ' s f ai l ur e t o compl y t hus f ar ,  t he condi t i ons t hat  we 

i mposed i n LeSi eur  I  and t hose we add i n t hi s opi ni on shal l  be 

ext ended t o r emai n i n ef f ect  f or  a per i od of  t wo year s f r om t he 

dat e on whi ch At t or ney LeSi eur ' s l i cense i s r ei nst at ed.  

¶42 We now t ur n t o t he i ssue of  cost s.   The OLR has 

i ndi cat ed t hat  t he cost s of  t hi s  suppl ement al  pr oceedi ng due t o 

At t or ney LeSi eur ' s noncompl i ance wer e $8, 987. 16 as of  

Sept ember  6,  2012.   We f i nd no r eason t o depar t  f r om our  gener al  

pr act i ce of  r equi r i ng a r espondent  at t or ney,  whose conduct  

caused t he OLR t o br i ng t hi s pr oceedi ng,  t o pay t he f ul l  cost s  

of  t he pr oceedi ng.   At t or ney LeSi eur ' s conduct  l ed t o t he f i l i ng 

of  t he OLR' s mot i on and t he r esul t i ng pr oceedi ngs.   He shoul d 

t her ef or e be r equi r ed t o pay t he associ at ed cost s.  

¶43 I T I S ORDERED t hat  t he l i cense of  Bar r y LeSi eur  t o 

pr act i ce l aw i n Wi sconsi n i s suspended,  ef f ect i ve May 20,  2013,  

unt i l  such t i me as he demonst r at es f ul l  compl i ance wi t h t he 

f ol l owi ng condi t i ons and unt i l  f ur t her  or der  of  t he cour t :  

( A)  Bar r y LeSi eur  shal l  s i gn r eci pr ocal  r el eases of  

conf i dent i al i t y .   Such r el ease or  r el eases shal l  aut hor i ze t he 

di scl osur e of  Bar r y LeSi eur ' s heal t h r ecor ds possessed by each 

t r eat ment  pr ovi der  who i s pr ov i di ng or  has pr ovi ded al cohol -

r el at ed or  subst ance abuse- r el at ed t r eat ment  or  ser vi ces t o 

Bar r y LeSi eur  s i nce Sept ember  30,  2000,  and shal l  al so aut hor i ze 

t he di scl osur e by heal t h car e pr ovi der s or  ment al  heal t h 

pr ovi der s of  heal t h r ecor ds r el at i ng t o t he pr escr i bi ng of ,  t he 
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use of ,  or  t he pot ent i al  use of  ( 1)  pot ent i al l y  addi ct i ve pai n 

medi cat i ons,  ( 2)  ant i - depr essant  or  ant i - anxi et y medi cat i ons,  or  

( 3)  mood- al t er i ng medi cat i ons.   Such r el ease or  r el eases shal l  

aut hor i ze di scl osur e t o al l  ot her  heal t h car e or  ment al  heal t h 

pr ovi der s cover ed by t he r el ease or  r el eases and t o t he Of f i ce 

of  Lawyer  Regul at i on and t hose per sons or  ent i t i es t hat  i t  

desi gnat es t o assi st  i t  i n moni t or i ng Bar r y LeSi eur ' s compl i ance 

wi t h hi s obl i gat i ons under  t hi s or der .   The Of f i ce of  Lawyer  

Regul at i on and i t s desi gnees shal l  mai nt ai n as conf i dent i al  al l  

i nf or mat i on or  document s r ecei ved pur suant  t o such r el ease or  

r el eases and shal l  use such i nf or mat i on or  document s f or  t he 

pur pose of  moni t or i ng At t or ney LeSi eur ' s compl i ance wi t h t he 

obl i gat i ons i mposed on hi m by t he or der s of  t hi s cour t .   The 

r el ease or  r el eases r equi r ed by t hi s par agr aph shal l  r emai n i n 

ef f ect  f or  a per i od of  t wo year s f r om t he dat e on whi ch At t or ney 

LeSi eur ' s l i cense t o pr act i ce l aw i n Wi sconsi n i s r ei nst at ed by 

t hi s cour t .   The r el ease or  r el eases t o be si gned by At t or ney 

LeSi eur  shal l  compl y wi t h t hi s par agr aph and may be i n a f or m 

subst ant i al l y  s i mi l ar  t o t he r el ease f or m at t ached as Exhi bi t  2 

t o t he r ef er ee' s  r epor t  f i l ed on August  27,  2012,  wi t hout  any of  

t he al t er at i ons made t o t hat  r el ease f or m by At t or ney LeSi eur .   

The r el ease f or m shal l  be modi f i ed t o i ncl ude t he expi r at i on 

dat e i dent i f i ed above.   At t or ney LeSi eur  must  s i gn t he r el ease 

or  r el eases i n t he f or m pr ovi ded t o hi m by t he Of f i ce of  Lawyer  

Regul at i on and may not  make any modi f i cat i ons or  al t er at i ons t o 

t he l anguage of  t he r el ease.   For  pur poses of  t he r et ur n or  

dest r uct i on of  di scl osed medi cal  r ecor ds,  t hi s di sci pl i nar y 
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pr oceedi ng wi l l  be compl et ed at  such t i me as At t or ney LeSi eur  i s 

no l onger  subj ect  t o any condi t i ons on hi s pr act i ce of  l aw i n 

Wi sconsi n.  

( B)  Bar r y LeSi eur  shal l  schedul e and under go an 

i ndependent  medi cal  exami nat i on and eval uat i on by Dr .  Thomas 

Rowel l  or  anot her  addi ct i on psychi at r i st  or  ot her  t r eat ment  

pr ovi der  desi gnat ed by t he Of f i ce of  Lawyer  Regul at i on.   The 

addi ct i on psychi at r i st  or  ot her  t r eat ment  pr ovi der  who per f or ms 

t hi s exami nat i on and eval uat i on shal l  pr ovi de t o t he Of f i ce of  

Lawyer  Regul at i on a wr i t t en r epor t ,  whi ch assesses Bar r y  

LeSi eur ' s subst ance abuse hi st or y and cur r ent  s t at us and makes 

speci f i c  r ecommendat i ons f or  Bar r y LeSi eur ' s cont i nui ng 

t r eat ment  or  mai nt enance.   Thi s wr i t t en r epor t  shal l  be 

mai nt ai ned by t he Of f i ce of  Lawyer  Regul at i on and i t s desi gnees 

as conf i dent i al  pur suant  t o t he r el ease or  r el eases descr i bed i n 

t he pr ecedi ng par agr aph.   I f  At t or ney LeSi eur  at t empt s t o 

schedul e an appoi nt ment  wi t h Dr .  Rowel l  and he i s unabl e t o see 

At t or ney LeSi eur  wi t hi n 60 days af t er  t he dat e of  t hi s or der ,  

t he Of f i ce of  Lawyer  Regul at i on shal l  desi gnat e anot her  

addi ct i on speci al i st  or  t r eat ment  pr ovi der  who wi l l  be abl e t o 

conduct  t he i ndependent  exami nat i on and eval uat i on wi t hi n 60 

days.    

( C)  Bar r y LeSi eur  shal l  ent er  i nt o t he amended moni t or i ng 

cont r act  wi t h t he Wi sconsi n Lawyer s Assi st ance Pr ogr am as 

pr evi ousl y submi t t ed t o hi m by t hat  pr ogr am.  

¶44 I T I S FURTHER ORDERED t hat  pr i or  t o seeki ng 

r ei nst at ement  and cont i nui ng f or  a per i od of  t wo year s f ol l owi ng 
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t he r ei nst at ement  of  hi s l i cense,  Bar r y LeSi eur  shal l ,  at  hi s 

own expense,  submi t  t o r andom al cohol  and subst ance abuse 

scr eeni ngs,  di r ect ed and moni t or ed by t he Of f i ce of  Lawyer  

Regul at i on and i t s desi gnee.  

¶45 I T I S FURTHER ORDERED t hat  Bar r y LeSi eur  shal l  compl y 

wi t h al l  wr i t t en r ecommendat i ons set  f or t h i n t he or i gi nal  AODA 

eval uat i on and wi t h al l  wr i t t en r ecommendat i ons set  f or t h i n t he 

wr i t t en eval uat i on r epor t  t hat  r esul t s f r om t he i ndependent  

medi cal  exami nat i on descr i bed i n ¶43( B)  of  t hi s opi ni on and 

or der .   

¶46 I T I S FURTHER ORDERED t hat  t he condi t i ons on Bar r y 

LeSi eur ' s pr act i ce of  l aw i n Wi sconsi n set  f or t h i n t hi s opi ni on 

shal l  r emai n i n ef f ect  f or  a per i od of  t wo year s f r om t he dat e 

on whi ch t hi s cour t  r ei nst at es Bar r y LeSi eur ' s l i cense t o 

pr act i ce l aw.  

¶47 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Bar r y LeSi eur  shal l  pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng.  

¶48 I T I S FURTHER ORDERED t hat  Bar r y LeSi eur  shal l  compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a 

per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.  

 



No.  2007AP2763- D   

 

 
 

1

 

 
 


	CaseNumber
	AddtlCap

		2013-05-03T08:01:09-0500
	CCAP




